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STATEMENT OF THE CASE.

Percy L. Pettigrew, appellee herein, recovered judg-

ment in the District Court of the United States for

the Northern District of California, Southern Divi-

sion, for the sum of $3424.99, with interest as pro-

vided by law, representing an over-payment of in-

come taxes for the calendar year 1928.

Appellee filed his income tax return for the calen-

dar year 1928 and included therein not only his sepa-

rate income, but also the community income of him-

self and his wife, both of whom were at the time and

for many years prior thereto had been residents of

the State of California.



Of the total gross income reported, viz., $82,717.02,

$1215.00 thereof represented comi)ensation for per-

sonal services rendered; the balance of the income,

to-wit, $81,502.02, consisted of interest, rents, divi-

dends and profit from sales of securities, and of that

amomit, the court found that $39,926.87 thereof was

attributable to personal services rendered by appellee

in connection with the production of such income

—

the remainder being attributable to the use of the

capital of appellee. Appellant does not question the

finding of the court that the foregoing items of

$1215.00 and $39,926.87 constituted the community

income of appellee and his wife, nor that such com-

munity income was di^dsible between appellee and

his wife, for income tax purposes.

Appellant's sole attack upon the judgment of the

lower court is predicated upon the ground that ap-

pellee, having elected to file a single joint return for

himself and his wife, was precluded from thereafter

seeking a refmid of income taxes, based upon the

right of himself and his wife each to report one-half

of the conmimiity income and to have their taxes

computed thereon.

Based upon such right of appellee to report only

his separate income and one-half of the community

income, his total tax liabilitj^ would have been $6035.35,

instead of $10,168.36, which latter smn was the amount

actually paid by appellee. It thus develops that ap-

pellee overpaid his income taxes for the year 1928 to

the extent of $4433.01, and aj^pellee would, as a mat-

ter of law, have been entitled to judgment for such



sum. However, the division of the community in-

come would have entailed a tax liability upon the

wife of appellee in the sum of $1008.02, which amount

appellee consented to have deducted from the re-

fund to which he was entitled—notwithstanding that

appellee's wife was not a party to the instant pro-

ceeding, and that the right of the United States to

collect such taxes from the wife of appellee was then

barred by the statute of limitations. With the con-

sent of appellee, the trial court in rendering judgment

herein, deducted the amount of such tax liability of

appellee's wife.

QUESTIONS INVOLVED.

1. Was the return filed by appellee a joint return

of himself and his wife?

2. If such return was in fact a joint return, did

appellee and his wife make a binding election to file

a joint return which precludes the computation of

tax liability upon the basis of separate returns of

appellee and his wife ?

ARGUMENT.

I.

THE RETURN FILED BY APPELLEE WAS NOT A JOINT

RETURN OF HIMSELF AND HIS WIFE.

Appellee filed an income tax return for the year

1928, wherein it appeared that he was a married man.



In answer to preliminary question 3 "Is this a joint

return of husband and wife", it was stated "See rider

attached". The rider attached read as follows:

"Notice

Commissioner of Internal Revenue
Washington, D. C.

and
Collector of Internal Revenue

San Francisco, California.

Sirs:

"This return reflects the combined income of

Percy L. Pettigrew and Laura Doe Pettigrew,

husband and Avife, both domiciled in the State

of California during the entire taxable year 1928.

"In filing a joint return at this time these tax-

payers wish it to be specifically of record that

they do not exercise a binding election to file

a joint return of Community Income. With the

exception of salaries herein reported, whatever

Community Income may have been received dur-

ing the year was received as the result of the

employment of both personal services and capi-

tal, and until rules and regulations are prescribed

by the Bureau of Internal Revenue and by the

Courts under which taxpayers may determine the

portion of their income earned after July 29,

1927, which they are entitled to treat as Com-
munity income under the laws of the State of

California and report separately, no opportunity

has been afforded them to choose between a joint

and separate returns. The right is therefore re-

served to amend this return at a later date sub-

stituting therefor separate returns of husband



and wife and to have any excessive tax paid as

the result of filing this return refunded.

Percy L. Pettigrew,

Laura Doe Pettigrew,

By Percy L. Pettigrew,

As Agent in Absence of Taxpayer."

The entire argument of appellant is built on the

premise that because the words ''in filing a joint re-

turn at this time" were used in the rider attached

to the income tax return filed by appellee for the

year 1928, the return was in fact a joint return of

appellee and his wife. In fact, appellant goes so

far as to state

''appellee is not contending that he filed a sepa-

rate return, or that he intended to file a sepa-

rate return or that he did not intend to file a

joint return." (Appellant's Brief p. 13.)

This statement of appellant finds no sux)port either

in the pleadings or in the findings of the trial court.

On the contrary, the amendment to the complaint to

conform to proof contains the following allegation:

"That plaintiff and his said wife, Laura Doe
Pettigrew, did not intend to elect, nor did they

in fact elect by the filing of said return above

referred to, to make a single joint return within

the purview of subdivision (b) of Section 51 of

the Revenue Act of 1928." (R. 14.)

The following allegation is also contained in the

amendment to the complaint:

"That by reason of the fact that in his re-

turn plaintiff included as his separate income the



sum of $20,570.93, which was the separate in-

come of his wife, Laura Doe Pettigrew, the cor-

rect income tax due from plaintiff for the calen-

dar year 1928 was and is the sum of $6035.35."

(R. 15.)

These allegations of the complaint as amended were

found to be true in their entirety by the trial court

in the written findings upon which the judgment in

this case is based. (R. 21, 22.)

The foregoing allegations contained in the amend-

ment to the complaint and the findings of the trial

court based thereon, are allegations and findings of

ultimate facts and are not conclusions of law as con-

tended by appellant. (Appellant's Brief p. 13.) This

is one of the factual issues involved in the case and

if the evidence in the case is sufficient to support the

foregoing findings, the judgment in this case must

be affirmed.

Mere questions and answers on the face of the re-

turn do not control the character of the return, viz.,

whether it is a joint or a separate return. (Ander-

son V. United States, 48 Fed. (2d) 201 (C. C. A. 5).)

But the fact must be determined by a consideration

of the return as a whole and all of the statements

contained therein and all circumstances surrounding

the filing thereof.

As pointed out in an income tax ruling (I. T. 1530

C. B. L-2 page 174) :

''In determining whether the return should be

treated as separate returns on one form or as a



joint return, the real intent of the taxpayers

should govern. Such intent may be disclosed by

the return or by an affidavit subsequently filed

clearly showing that the taxpayers intended to

file on a community property basis. No general

rule can be stated which would apply to all cases.

The facts in the particular case must be consid-

ered in order to determine the intention of the

taxpayers. '

'

The midisputed facts show that Mrs. Pettigrew,

the wife of appellee, had no separate income during

the year 1928. All of the income reported in the re-

turn filed by appellee was either his separate income

or community income of himself and his wife.

Prior to the enactment, in July, 1927, of Section

161 (a) of the Civil Code of the State of California,

a husband and wife domiciled in California, could

not each separately report one-half of the community

income. On the contrary, the husband was* required

to return such community income as his separate in-

come.

United States v. Rohhins, 269 U. S. 315.

If the wdfe had no separate income of her own, such

a return was the separate return of appellee, notwith-

standing the inclusion therein of the full community

income.

When appellee filed his return on March 15, 1929,

there had been no judicial determination other than

U. S. V. Eodhins, supra, as to the right of a husband

and wife domiciled in California to file separate re-

turns wherein each included one-half of the commu-
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iiity income; and the decision in the Rohhins case

was adverse to such right. The promulgated Treasury

Decisions in effect at the time that appellee's return

was filed, denied spouses in California the right to

divide community income, for income tax purposes,

and there were no Regulations in force covering the

year 1928 which permitted such a division of com-

mmiity income. (Regulations 74, appertaining to

Revenue Act of 1928; T. D. 3670, C. B. IV-1, p. 19;

and T. D. 3817, C. B. V-1, p. 188.)

Treasury Decisions and Regulations are the only

authoritative pronouncements having the force of law

—in so far, of course, as they do not transcend the

Revenue Statutes. (See Prentice Hall, 1935 Federal

Tax Service, Vol. 3, p. 21,206.)

Under date of March 4, 1929 (only eleven days

before the final date for filing income tax returns

for the ^ear 1928), an Income Tax Unit Ruling,

designated as I. T. 2457, was published. (It should

be borne in mind that an Income Tax Unit Ruling

does not have the binding force and effect of a

Treasury Decision.) This ruling called attention to

the enactment, in July, 1927, of Section 161 (a) of

the Civil Code of the State of California and stated

that, in view^ of such Section and pending final adju-

dication in court of the question as to whether the

Government may tax to husbands in California the

entire community income, husband and wife, "may
hereafter report in original separate returns, one-half

of salaries, wages, and fees earned by either spouse

on and after July 29, 1927, which are community

property".



Under date of April 6, 1929, Mimeograph 3723 (C.

B. YIII-1, p. 89) was issued by the Commissioner in

amplification of I. T. 2457, wherein it was stated:

"The position of the Bureau is that community
income cannot be divided, for income tax pur-

poses, but must be returned, and the tax in re-

spect thereof paid by the spouse (usually the

husband) having under the laws of the state the

management and control thereof. * * * Hus-
band and wife domiciled in California may di-

vide the community income only to the extent

and as provided by I. T. 2457."

Viewing the return filed by appellee in the light

of the express statement of the Coimnissioner that

community income was not divisible between husband

and wife, for income tax purposes, and bearing in

mind that the wife of appellee had no separate in-

come of her own, it is apparent that appellee intended

that his return should be regarded as his separate

return and not a joint return.

Under the Income Tax Unit Ruling referred to

above (I. T. 2457), assuming that the appellee had

knowledge thereof, though there is no direct evidence

in the record that he did, the only portion of the

total income of $82,717.02 reported by him which

could have been divided between himself and his wife

was the sum of $1215.00, and even as to this small

amomit, appellee had no way of knowing whether

ultimately the courts would hold that his wife was

entitled to report, as her separate income, one-half

thereof, or, in other words, the smn of $607.50. It is

therefore only natural to assume (and the trial court
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unquestionably indulged in such presumption) that

aiDpellee, rather than have any controversy over the

insignificant amount which might have been saved

had his wife reported a separate income of $607.50

at the time that he filed his income tax return for

the year 1928, decided to include this amount in his

own separate income tax return. This is particularly

significant, in ^T.ew of the fact that in all prior years

the husband, in California, was required to return

the entire conmimiity income as his separate income.

Smnmarizing the foregoing, it appears, on the one

hand, that in a rider attached to his income tax

return, appellee referred to the return as a joint

return, and that this is the only evidence in the rec-

ord even indicating that the return as filed, was in

fact a joint return. On the other hand, appellee did

not give a direct answer to the question ''Is this a

joint or sej^arate retuiii"; but even if he had, his

mere statement that it was or was not a joint return,

would not be controlling. A reading of the return

as a whole, in the light of (a) the Regulations in

force, (b) the micertainty as to the question whether

community income in California could be divided be-

tween a husband and wife, (c) the fact that in all

prior years the husband had been required to return

all commmiity income as his separate income, and

(d) the fact that appellee's wife had no separate

income of her own and that the amount which she

could have reported (even if appellee and his wife

had knowledge of the permissive ruling of the In-

come Tax Unit promulgated just eleven days before

the last day for the filing of 1928 income tax returns)
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was so insignificant, as to be negligible, amply justifies

the finding of the trial court that no joint return

was filed. It therefore follows that, as the return

filed by appellee was in fact a separate return, he was

entitled to file his claim for refmid and thereby be-

came entitled to a refund of the difference between

the tax actually paid by him and the amount w^hich

he should have been required to pay.

II.

EVEN ASSUMING THAT THE RETURN FILED BY APPELLEE
WAS IN FORM A JOINT RETURN OF HIMSELF AND HIS

WIFE, NEVERTHELESS THE JUDGMENT OF THE DISTRICT

COURT MUST BE AFFIRMED, UNLESS APPELLEE AND HIS

WIFE, AT THE TIME OF THE FILING OF THE RETURN,
MADE A BINDING ELECTION TO FILE A JOINT RETURN.

Section 51 (b) of the Revenue Act of 1928 confers

upon a husband and wife the privilege of making

separate returns or including the income of each of

them in a single joint return, in which latter case the

tax is computed upon the aggregate income. This

privilege is one which may be exercised by the tax-

payers one way in one year and another way in the

succeeding year.

The evident purpose of this statute was to permit

a husband and wife to make a return upon the basis

which was most favorable to them. Though the statute

contains no provision as to when the election to file

a joint or separate return mider section 51 (b) of the

Revenue Act of 1928 must be made, it has been gen-

erally held and the regulations of the Treasury De-
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partment require, that such election must be made

at the time when the return is filed. In other words,

if husband and wife file a joint return this, under

ordinary circmnstances, is considered an election un-

der the statute which will thereafter preclude them

from filing separate returns for the same taxable

year. The reason for requiring an election on the

part of spouses as to whether they desire to file sep-

arate returns or a single joint return is to permit

of an orderly administrative i^ractice within the Bu-

reau, and to prevent spouses from making an uncondi-

tional return upon one basis and later, if the basis

originally adopted proves disadvantageous, to require

the Commissioner to permit them to file upon the

other or more advantageous basis. In other words,

the statute was not intended to countenance a purely

whimsical or capricious right of changing back and

forth on the part of the taxpayers. But the right

to the benefits of the statute are not to be denied,

where the intention to obtain such benefits is disclosed.

"In all cases where the intention to file on a

coimnunity property basis is shown, amended
separate returns should be requested. (See C. B.

I-l, P. 235.) Where the return does not disclose

the intention to file separate returns, it is not

incumbent upon the bureau to inform the tax-

payers of their privilege of filing separate returns

and thereby reducing their tax liability, but, as

before stated, where such intention is disclosed

by the return or any evidence subsequently sub-

mitted, the taxpayers should be requested to file

amended separate returns on a community prop-

erty basis." (I. T. 1530, supra.)
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What constitutes a true election to file separate or

joint returns by spouses is well expressed in the opin-

ion of the Federal District Court of Wisconsin in the

case of Mcintosh v. Wilkinson, 36 Fed. (2d) 807:

"I think it may be assumed that, if a tax stat-

ute discloses a purpose to leave an option to tax-

payers which will be more favorable either to a

single or associated taxpayers 'husband and wife,

e. g., if exercised one w^ay rather than another,

the statute so favoring them should not be
whittled or more rigidly interpreted merely be-

cause the exercise of the option one way may cut
down the revenue receivable. In other words, if

the right be granted, opportunity for fairly ex-

ercising it should not be cut off or disparaged,
especially when ignorance, misadvice, or what
would ordinarily be recognized as excusable error,

have entered into its exercise. And it is deemed
appropriate to recur to the early recognition
given to the purpose of the Federal government
to bring into its tax system the means for cor-
recting error arising through its wrongful ex-
actions, or through the wrongful default or
failure on the part of taxpayers'. * * *"

''Exhaustive citation of authority is not neces-
sary to support the proposition that the doctrine
and the principles governing election and its in-
cidents are equitable; that is, whether questions
respecting the binding force of an election arise
in legal or equitable actions, the considerations
which deal with finality or irrevocability are all
directed to fairness and equity as an objective."

It follows that where an election has
been made in ignorance or under a mistake as to
the real condition and value of the properties, or
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under a mistake as to the real nature and extent

of the party's own rights, such a mistake is re-

garded as one of fact, rather than of law; the

election itself is not binding, and a court of equi-

table powers will permit it to be revoked, unless

the rights of third persons have intervened which

would be interfered with by the revocation.
'

'

u* * * 'Election', says Dyer, 4s the internal,

free and spontaneous separation of one thing

from another, existing in the mind and will'. 3

Dyer 281. That designed selection cannot occur

if the party be ignorant of his rights. He cannot

deliberately select one of two or more remedies if

he know of but one to which he is entitled. There-

fore it is, as stated by Kerr, that 'an election

made by a party under a mistake of facts, or a

misconception as to his rights, is not binding in

equity. * * *' "

u* * * rpj^g
pertinent phase of these refer-

ences is that, whether an election is binding or

irrevocable, the considerations are principally:

(1) Whether a person having the right to elect

acted through ignorance, or a misconception of

his rights or the like. (2) That the ignorance

or misconception, whether of a matter of fact

or of a matter which by itself may be called a

'matter of law' is deemed to be of 'fact'. (3)

"Whether his election has been acted upon by an-

other or by others who would be damaged or

wronged through a recession."

In Dexter Sulphite Pulp & Paper Company v.

Commissioner, 23 B. T. A. page 227, there was in-

volved the question as to whether the filing of a sepa-

rate return by one of three affiliated corporations con-
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stituted an election which precluded at a later date the

filing of a consolidated return for that company and

the two other affiliated corporations. Such election to

file upon one basis or the other was, by statute, de-

pendent upon ownership of stock of one of the af-

filiated corporations.

It appeared that at the time of the original filing

of the separate return the ownership of stock was

being litigated and the taxpayer called the attention of

the Commissioner to this fact. The Board in holding

that there had not been a binding election, stated:

''The question presented is whether or not un-

der these facts, the filing in 1923 by the Dexter

Company of a separate return for 1922 con-

stituted an exercise of the election provided by
section 240 (a) of the Revenue Act of 1921 to

file upon either a separate or consolidated basis.

In Standard Oil Co. v. Hawkins, 74 Fed. 395, the

court said: ' "Election" says Dyer, "is the in-

ternal, free and spontaneous separation of one

thing from another, existing in the mind and
will". 3 Dyer 281. That designed selection can not

occur if the party be ignorant of his rights. He
can not deliberately select one of two or more
remedies if he know of but one to which he is

entitled. * * * i^ order to constitute a valid

election, the act must be done with a full knowl-
edge of the circumstances of the case, and the

right to which the person put to his election was
entitled'. In New v. Smith, 94 Kan. 6, 145 Pac.

880, the court said: 'An election which involves

no freedom of choice is known as "Hobson's
Choice" which is defined as a choice without an
alternative'. One of the most frequently quoted
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definitions of election is that by Mr. Justice

Holmes in Snow v. Alley, 156 Mass. 193; 30 N. E.

691, during his service on the bench in Massa-

chusetts, that 'Election exists when the party has

two alternative and inconsistent rights, and it is

determined by a manifestation of choice'.

"It appears to us to be idle to say that these

taxpayers have made a free and deliberate choice

of one of the two bases upon which the revenue

act permitted corporations actually affiliated to

make a return, when under existing conditions

it was impossible for them to even determine the

fact of affiliation, or, in other words, impossible

to determine whether or not they w^ere entitled

to exercise the option provided by the statute.

''Under such conditions we think that the filing

of the individual return for 1922 by the Dexter

Company was not an exercise by petitioners of the

option provided by section 240 (a) of the Reve-

nue Act of 1921 and that when their affiliated

status was determined in 1924 for the several

years in question, they then, for the first time,

could determine their right to file either con-

solidated or separate returns for these years and
that the amended returns on a consolidated basis

as then filed were in the proper exercise of the

right granted by the cited section. Cf. Fifth

Third Trust Co., 20 B. T. A. 88; George N.
Klemyer, 20 B. T. A. 934; James F. Hoey, 4 B.
T. A. 1043."

Cf. Morroiv, Becker <f Ewing, Inc. v. Commis-

sioner, 57 Fed. (2d) p. 1;

Pictorial Revieiv Company v. Helvering, 68

Fed. (2d) p. 766.



17

In the instant case, both appellee and his wife exe-

cuted a rider appended to the return, which directed

the attention of the Commissioner to the fact that

they did not exercise a binding election to file a joint

return of community income; that until Rules and

Regulations should be prescribed by the Bureau of

Internal Revenue and mitil determination by the

courts as to what portion of the coimnunity income of

the taxpayers earned after July 29, 1927, they were

entitled to report separately, no opportunity had been

afforded them to choose between a joint and separate

return; that the taxpayers reserved the right to

amend the return at a later date upon the basis of

separate returns and to have any excess tax paid

refunded.

Such notification to the Commissioner at the time

of original filing was the same type of notification

which was held to obviate a binding election in the

Dexter case, supra.

As pointed out in Mcintosh v. Wilkinson, supra,

there are three considerations in determining whether

an election is binding:

1. Whether a person, having the right to elect,

acted through ignorance or misconception of his

rights.

2. Whether the ignorance or misconception, be

one of fact.

3. Whether his election has been acted upon

by another who would be damaged through a

recession.
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The utter confusion in the Regulations and the law

appurtenant to this matter up to and including

March 15, 1929 (the final date for the filing of an in-

come tax return for the year 1928), is evidenced by

a chronological review of administrative Rulings and

Regulations upon the subject:

(a) Up to March 26, 1924, the Commissioner

required husbands in California to return all

community income as their separate income.

(b) On March 26, 1924, T. D. 3568 (C. B.

III-l, 84) was promulgated, giving to husbands

and wives in California the right to report sepa-

rately one-half of their coimnmiity income.

(c) On May 31, 1924, T. D. 3596 (C. B. III-l,

101) was promulgated, whereby the right con-

ferred upon spouses in California under the rul-

ing issued two months pre^dously was directed to

be held in abeyance pending further consideration

by the Attorney General.

(d) On February 7, 1925, T. D. 3670 (C. B.

IY-1, 19) was promulgated, under which the right

of spouses in California to divide their com-

munity income, for federal income tax purposes,

was withdrawn and it was stated that in co-

operation with the Attorney General, the

Treasury Department would endeavor to obtain

a decision from the Supreme Court of the United

States decisive of the question involved.

(e) On January 4, 1926, the Supreme Court

of the United States held that spouses in Cali-
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fornia had no right to divide their coiimiunity in-

come, for federal income tax purposes. (United

States V. Bobbins, supra.) This decision was

promulgated on February 12, 1926, as T. D. 3817.

(f ) On July 29, 1927, the Legislature of Cali-

fornia enacted a new statutory provision (Sec-

tion 161 (a). Civil Code California), wherein it

defined the interest of a husband and wife in

community property to be present, existing and

equal. This legislation was for the purpose of

overriding the- existing decisions of the California

courts, holding that the interest of a wife in

community property was merely that of an ex-

pectant heir, and in order to make the quantmn

of the interest of a wife in California in com-

munity property the same as that in the other

conmiunity property states.

(g) On March 4, 1929, an Income Tax Unit

Ruling (I. T. 2457, supra) gave a permissive

right to spouses in California to render separate

returns, each reporting one-half of community

income from community property acquired on

and after July 29, 1927. The foregoing Ruling

was amplified by Mimeograph 3723, supra, where-

in it was specifically pointed out that the position

of the Bureau was that community income could

not be divided, for income tax purposes; it was

stated, however, that, pending final adjudication

in court of the question involved, the tentative

limited right granted by I. T. 2457 to spouses in
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California would be recognized. It is important

to point out that Treasury Decisions 3670 and

3817, which denied the right of spouses in Cali-

fornia to divide community income had not been

revoked by any subsequent Treasury decision up

to and including the time when appellee filed his

income tax return on March 15, 1929. Treasury

decisions are the highest departmental rulings in

the Bureau, and in common with Regulations are

. the only rulings binding as precedents.

From the foregoing recital, it becomes immediately

apparent that at the time that appellee filed his in-

come tax return on March 15, 1929, even the Com-

missioner of Internal Revenue was uncertain whether

a wife domiciled in California was legally entitled to

return an}^ j)ortion of the community income as her

separate income. How then, could it be said that at

that time appellee was capable of making a free and

voluntary choice between a separate and joint return?

A reading of the rider attached to the return indicates

very clearly that appellee was unable to make a choice

at that time and that he, as well as the Commissioner,

felt that it was necessary to await final judicial de-

cision of the question before making his election. This

decision did not come mitil January 19, 1931, when

in the case of United States v. Malcolm (282 U. S.

792), it was held that a husband and wife domiciled

in California may each report in separate returns one-

half of community income received on or after July

29, 1927, from property acquired after that date.
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On February 21, 1931, approximately one month

after the final adjudication authorizing husbands and

wives in California to divide coimnunity income from

community property acquired on or after July 29,

1927, appellee filed with the Commissioner of Internal

Revenue his claim for refund, based upon the inclu-

sion in his income tax return for the year 1928 of only

one-half of the community income of himself and his

wife. Appellee's claim for refund was rejected by the

Commissioner of Internal Revenue, upon the sole

ground that at the time of the filing of the original

return he had made a binding election to file a single

joint return.

The action of the Commissioner in rejecting the

claim entirely ignored the unique circumstances sur-

rounding the filing of the original return by appellee,

which render inapplicable the ordinary principle of

election. This principle as established by the adjudi-

cated cases is that any decisive act by a party with

full knowledge of his rights and a fair opportunity for

exercising such rights, determines his election in the

case of inconsistent rights, but

''if the right be granted, opportunity for fairly

exercising it should not be cut off or disparaged,

especially when ignorance, mis-advice, or what
would ordinarily be recognized as excusable error

have entered into its exercise."

Mcintosh V. Wilkinson, supra.

Appellee and his wife placed themselves on record

at the very moment of the filing of the return by noti-

fying the Commissioner of Internal Revenue of the
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uncertainty of the law appertaining to the right of

spouses in California to divide coniinunily income and

of their inability to make a free and fair election

under those circumstances. Furthermore, appellee and

his wife specifically reserved the right, upon final

termination of the controversy and micertainty then

existing, to receive a refund of any overpayment of

tax resulting from the inclusion in appellee's return

of the full coimnunity income. Under those circum-

stances, a court should be loath to penalize appellee

for having made a return in one form, rather than

another, where the opportunity to make a free and

voluntary choice cannot be said to have existed—par-

ticularly where the right to make the choice w^as

granted by statute for the benefit of taxpayers. Appel-

lant has not called the attention of this court to any

fact indicating that he was misled or damaged by the

action of appellee. No such claim was made by appel-

lant at any stage of the proceedings.

In dealing with a comparable election which was

granted by the Revenue Act of 1926 to affiliated cor-

porations to file either separate or consolidated re-

turns, the Circuit Court of Appeals for the Second

Circuit in Patent Royalties Corporation v. Commis-

sioner, 65 Fed. (2d) page 580, said:

''Under these circumstances, to hold the filing

of that return a binding election precluding taxa-

tion upon the basis of consolidation, is to view the

situation with a technicality w^hich we cannot

sanction. The statute gave the affiliates an elec-

tion to make return either on the basis of a con-

solidated return or of separate returns. Their
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intention to elect the consolidated basis was dis-

closed to the Commissioner and the old company
made a patent mistake in the period covered by
its separate return in its attempt to change from
a fiscal to a calendar year period of accounting

for 1927. The Commissioner was not misled

thereby and no sound reason can be advanced why
such a mistake should be irrevocable and thus be

used to entitle the Government to taxes which
otherwise it concededl}^ could not claim."

Appellant has cited a large number of cases dealing

with the principle of election. With the general prin-

ciple, there neither is nor can be any quarrel. The
divergence of opinion between appellant and appellee

lies in the application of the principle to the facts

and circumstances present in the instant case.

In none of the cases cited by appellant are the facts

remotely similar to those in this case. On the con-

trary, the group of decisions cited by appellant at

pages 8 and 9 of its brief involve two types of cases

:

1st. Where a husband and wife originally filed a

single joint return with knowledge of their rights and
with no indication or intimation that they were not

exercising a binding election; subsequently, when it

appeared that it would be more advantageous to file

separate returns, the Commissioner, for the first time,

was requested to accept the filing of such separate

returns. Under such circumstances the courts right-

fully held there had been a binding election.

2nd. Cases involving the right of affiliated corpo-

rations to file consolidated returns under an election



24

granted to them by statute similar to the election

granted to spouses. In all of these cases, there was an

unconditional and unequivocal filing in the original

instance of either a separate return or consolidated

returns, with no indication or intimation to the Com-

missioner that the choice was other than a free and

voluntary one, or that any attempt was being made to

reserve the right of election because of uncertainty as

to the legal rights of the taxpayer. Under those cir-

cumstances, the courts properly held that there had

been a binding election.

But appellant has studiously avoided citing such

cases as Dexter Sulphite Pulp d Paper Co., supra, and

Patent Royalties Corporation v. Commissioner, supra,

because they held that a binding election had not been

made under facts and circumstances which are com-

parable to those present in the instant proceeding.

Thus in the Patent Royalties case, the taxpayer wrote

a letter to the Commissioner expressing an election to

file a consolidated return with another corporation

with which it was affiliated, but the return of one of

the corporations was for the wrong period. The Com-

missioner treated such return as a separate return

which the taxpayer had elected to file and denied the

right to file a consolidated return. Upon this aspect,

the Second Circuit said:

"The manner suggested was inappropriate for

the purpose stated, and the separate return filed

contemporaneously with the letter was for the

wrong period; but it must have been apparent

that this was due to the taxpayer's misunderstand-

ing of the proper procedure to accomplish its
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stated purpose. The mistake did not in any way
mislead the taxing officials."

The cases cited by appellant on page 13 of its brief

to the effect that any decisive act by a party with full

knowledge of his rights, determines his election in

cases of inconsistent rights or remedies, are all cases

holding that the bringing and prosecution of a suit

based upon one theory, with knowledge by the plain-

tiff of his rights and facts, is an election of such

remedy, which precludes the plaintiff from thereafter

maintaining a suit to enforce an alternative remedy.

In none of these cases were there any unusual facts

or circumstances present, such as inability of the par-

ties to determine their rights at the time of the mak-

ing of the original election. The cases involved an

unconditional election with knowledge of all facts and

rights.

On page 15 of its brief, appellant states that where

a right of election exists, the person entitled to make
the election must do so and cannot reserve the right

to make an election at a later date. Appellant appar-

ently is referring to the last part of the rider attached

to the return, wherein appellee and his wife reserve

the right to amend the return at a later date. The
cases cited in support of appellant's statement are

solely those of accord and satisfaction, where the de-

fendant had tendered a check as being in full pay-

ment of a particular obligation to plaintiff and there-

after plaintiff cashed the check and accepted the

cash. These cases, involving accord and satisfaction,

throw no light upon the issue involved herein; they
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simply affirm a principle of law, which is universally

recognized, viz., that a party cannot conditionally

accept an offer and retain the beneficial fruits and

be relieved of the burdens attendant upon such offer.

The final group of cases which are cited by appel-

lant on page 16 of its brief are directed to the prop-

osition that the statute contemplates the filing of only

one return. With that proposition, there can be no

quarrel, but it is equally true, as pointed out in Mor-

row, Becker ic& Ewing, Inc. v. Commissioner, 57 Fed.

(2d), page 1 (C. C. A. 5):

"While there is no statutory authority for an
amended return, amended returns are frequently

permitted, and they are sometimes required by
the Commissioner. In fact, the Commissioner has

authority to make them when a tax]3ayer neglects

or declines to do so. The case presented is not

one where, the law being well settled, the tax-

payer had elected to keep his books on a certain

basis and to make returns accordingly and had

afterwards attempted to change the method of

accounting or the basis of the return. In that

case, it would, of course, be proper to hold him
estopped, as an orderl}^ administration of the rev-

enue laws would be otherwise impossible. In this

case the Commissioner put his refusal to allow

the amended return on the groiuid that petitioner

had chosen the installment basis for reporting

profits and could not change. This gave no effect

to changes in the law and regulations occurring

afterwards. In vieAv of the radical changes in

the law, of which the petitioner had scant notice,

if any, in fairness and justice to the taxpayer the
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returns should have been received and considered.

Taxes are assessed on income and not on honest

mistakes of the taxpayer. It was the duty of

the Commissioner to do nothing- arbitrary or un-

reasonable that would deprive petitioner of rights

created by the new law and the regulations there-

under. It was a breach of discretion on the part

of the Commissioner not to receive the amended

return from 1925 under the circumstances dis-

closed."

It is also equally true that a claim for refund which

sets up the necessary facts, is a proper medium for

correcting or amending the original return, as long

as the claim shall have been filed in the manner and

within the time prescribed by statute. Appellant does

not question that the claim for refund herein meets

such requirements.

CONCLUSION.

Appellee admittedly overpaid his income taxes for

the calendar year 1928. He made a proper claim for

refund in the manner and within the time required

by law. The Commissioner of Internal Revenue de-

nied such claim on a purely technical ground, viz.,

that appellee had made a binding election to file a

single joint return for himself and his wife. All of

the facts, circmnstances and equities surrounding this

matter indicate quite clearly that appellee never in-

tended to, nor did in fact make such an election as

the Commissioner attributed to him. Justice and fair
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consideration of the rights of taxpayers require the

affirmance of the judgment of the trial court.

Dated, San Francisco,

May 20, 1935.

Respectfully submitted,

John C. Altman,

Richard S. Goldman,

Attorneys for Appellee.


